coup d'état constitutes a particular type of lawmaking, one that alters the Basic Norm and a Rule of Recognition." 15 These short quotations from Stone Sweet's paper suffice to reveal a certain indeterminacy of the object of the "fundamental transformation," or rupture. Indeed, to the question of what is claimed to be transformed, Stone Sweet appears to give three widely differing answers. The first answer follows from his definition of the juridical coup d'état. According to this definition, it is the normative foundations of a legal system which are being transformed. The second answer is this: "First, we must be able to infer, reasonably, that the constitutional law produced by the transformation would have been rejected by the founders had it been placed on the negotiating table. Second, the outcome must alterfundamentally-how the legal system operates, again, in ways that were, demonstrably, unintended by the founders." 16 Here, the object of transformation appears to be the constitution as originally intended by the founders. The third answer-given in his response-is this: "In addition to founding documents, the analyst could also read relevant judicial rulings, and academic treatises and commentaries, as indicators of the best opinion of the state of the law at any point in time prior to the candidate juridical coup d'état under consideration." 17 Here, the object of transformation is the constitution as it has developed at the time of the candidate coup. 18 Note that Stone Sweet's second and third answers reference the "fundamental transformation" to the constitution itself-at different stages of its development-and not to its normative foundations. Under theses answers, therefore, a juridical coup d'état as understood by Stone Sweet implies a deviation by the court from substantive law. A fourth possible object of transformation, not discussed by Stone Sweet, is the constitution as it fictitiously would have developed if the court, instead of engaging in the coup d'état, had reached a different decision.
I. The Distinction Between the Normative Foundations of a Legal System and Its Constitution
1. Stone Sweet's three different answers as to the object of the transformation appear to indicate that he does not really distinguish between the normative foundations of a legal system and its constitution. While he claims that " [a] 'normative foundation' is a precept of a system's higher law. Although there are differences between Kelsen's conception of a Grundnorm and Hart's notion of a Rule of Recognition, a juridical coup d'état is a judicial 15 Id. 16 
Id.
17 Stone Sweet, supra note 5, at 950. 18 In this sense, see Corrias, supra note 2, at 1569 (" [S] ometimes courts go so far in their interpretation that they radically change what until then counted as 'established interpretation.'"). G e r m a n L a w J o u r n a l decision that changes both,"
19 he does not say what he means by "constitution." At least in those legal systems that are endowed with a written constitution-all systems looked at by Stone Sweet in his paper belong to that category-the two concepts should be kept separate.
For Kelsen, the Grundnorm is the basic norm which defines the legal system. It commands that the respective historically first constitution in the system-the constitution which emerged from the most recent revolution (in the legal sense 20 )-be obeyed; "[i]n short: One ought to behave as the constitution prescribes." 21 This command also covers all later amendments to the historically first constitution as well as all laws enacted under it, as long as the historically first constitution is respected in those amendments and enactments. However, the Grundnorm is not an actual norm. Rather, it is necessarily presupposed by everybody who treats the legal system created under the historically first constitution as valid law, i.e. everybody who considers its norms binding. According to Kelsen, without that presupposition the bindingness of the norms of that system cannot be explained. 22 Stone Sweet sees all that. He even quotes a sentence from Kelsen which uses the term "presupposes." 23 Still, in his analysis he repeatedly equates, or confuses, the Grundnorm with the constitution. 24 One particularly clear example of this equation which permeates Stone Sweet's whole article has been quoted above. 25 In another example, Stone Sweet speaks of an "endogenous change in a legal system's Grundnorm . . . accomplished through adjudication." 26 But under Kelsen's theory, such a change would be a contradiction in terms: For Kelsen, the presupposed Grundnorm is not part of the legal system, and developments of the latter therefore cannot lead to a change in it, whether endogenous or otherwise. Rather, a change of the Grundnorm necessarily leads to a different system.
The equation between normative foundations and the constitution of a legal system does not necessarily taint Stone Sweet's analysis of the juridical coup d'état as his definition of the latter is quite independent of Kelsen's theory. Rather, his references to the normative foundations may well be treated as mere cases of falsa demonstratio. 27 But it obscures an important distinction. There are two possible "accomplishments" of revolutionary or coup d'état adjudication: Judgments can change the Grundnorm, and with it the legal system (but in that case, it is better to speak of the presupposition of a new Grundnorm); this is what Kelsen calls a revolution (in the legal sense). Alternatively, judgments can change the constitution (even fundamentally) while maintaining the legal system.
2.
Stone Sweet quotes three examples of juridical coups d'état. It will be best to consider those cases to decide whether they represent, in accordance with Stone Sweet's first answer, illustrations of court-engineered changes in the Grundnorm or rather, in accordance with his second and third answers, transformations of the respective constitutions. On the way, we shall discuss what Kelsen means by "manner" in his discussion of a revolution. Stone Sweet's first example is the German Federal Constitutional Court's (FCC) decision in Lüth. 28 To summarize briefly, in this decision the FCC subordinated private law to the basic rights enumerated in the German Basic Law, i.e., the constitution, with large consequences for its own power of review of civil cases. Stone Sweet's second example is the jurisprudence of the French Constitutional Council (CC) in the 1970s 29 incorporating the rights enumerated in the preamble of the French constitution of 1946 and referred to in the preamble of the actual French constitution of 1958 into the dispositive part of the latter, with important consequences for the CC's power to review parliamentary acts ex ante. In his third example Stone Sweet focuses on the European Court of Justice's (ECJ) decisions introducing the direct effect of some EEC Treaty provisions 30 and the supremacy of EEC law over domestic law. 31 He argues that the ECJ thereby "replaced the Member States' blueprint of the legal system with its own." 32 Indisputably, all three examples have led to profound transformations of the legal systems concerned. But did they change their normative foundations? 27 See, e.g., Palombella, supra note 4, at 942. 33 Stone Sweet stresses that this is just the case of a juridical coup d'état which he claims is characterised by a constitutional court delegating to itself new jurisdictional authority, in a manner not prescribed by the constitution. But it appears that Stone Sweet is fundamentally misunderstanding Kelsen. Decisive for Kelsen is the manner, i.e. the form of the change of the constitution. In contrast, the aspect stressed by Stone Sweet concerns the substance of the decision and not its "manner" as understood by Kelsen. Indeed, the juridical coup d'état is exactly characterised by the fact that the court does act in the manner described by the constitution, i.e. by a judicial decision. This even constitutes its distinction from a "revolutionary" coup d'état: that it is "accomplished . . . under an exercise of power thatas a matter of form if not substance-has been properly delegated to the judicial authority." 34 Indeed, the juridical coup d'état as defined by Stone Sweet is a subset of substantively wrong court decisions. 35 Of course, in every legal system such decisions are inevitable. Every legal system must take account of their possibility. In dealing with them, the choice is between justice in the individual case and legal certainty. The first would make the validity of a judgment dependent on its substantive correctness and therefore deny validity to a substantively wrong judgment, much as Stone Sweet advocates for the cases of juridical coups d'état. Under the aspects of legal certainty, in contrast, it is preferable to recognise even a substantively wrong judgment as valid. All developed legal systems, by providing for the possibility of a judicial remedy against judicial decisions on questions of law, have opted for legal certainty; by providing for that possibility, the law makes it clear that even a substantively wrong judgment is an act of the State which is-at least provisionallyvalid. 36 Therefore, if such a judgment becomes final it cannot be said that it is contrary to the law. While in principle the law had provided for a different outcome, subsidiarily it is prepared to accept any result the court may reach. That acceptance follows implicitly but necessarily from the fact that judgments of whatever content can become final. All this applies mutatis mutandis to courts against whose decisions there is no remedy.
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While such courts are still bound by substantive law, there is no sanction provided for in the case they deviate from that law. It can therefore be said that such courts are bound only in their conscience, i.e., that their obligation to respect the law is not a legal but a moral obligation. 39 Institutions which are bound by law but not subject to legal control (a subset of which are courts against whose decisions there is no remedy) have been dubbed, Grenzorgane (borderline institutions) mostly in Austrian academic discourse. 40 Characterising the duty of such institutions to respect the law as a (mere) moral duty makes it especially clear that for them to neglect that duty has no legal consequences. A decision of a Grenzorgan is legally valid irrespective of whether it has decided the case in conformity with substantive law or not. 45 However, that characterisation was unexceptional even at that time; the Community in fact had been founded through treaties under international law, and the description as a "legal order" of a treaty system providing for its own authorities for law-making and deciding cases was in no way far-fetched. Consequently, before and after van Gend en Loos EEC law had to be respected according to the ancient international law maxim of pacta sunt servanda, because the EEC Treaty had been concluded according to the relevant provisions of the Member States' constitutions which had to be respected according to their proper Grundnormen. And exactly the same applies to Pupino 46 quoted by Corrias, although in the meantime, as we shall see, the Grundnorm of EEC (EU) law had effectively, if limpingly, changed. Still, from a quite different perspective, Lindahl 47 sees van Gend en Loos as an exercise of constituent power by the ECJ because of the circularity of the latter's reasoning and the rupture he claims that circularity indicates. He sees circularity in this claim by the ECJ: "The objective of the EEC Treaty, which is to establish a Common Market, the functioning of which is of direct concern to interested parties in the Community, implies that this Treaty is more than an agreement which merely creates mutual obligations between the contracting States."
48 According to Lindahl, 49 "the claim that the Treaty is more than an ordinary treaty 42 Stone Sweet, supra note 3, at 922. under international law only holds if one presupposes that the functioning of a common market is not of 'direct concern' only to the states but also to individuals, that is, only if one presupposes that the Treaty is not an ordinary treaty under international law."
I do not wish to dispute that there is a certain circularity in the ECJ's reasoning. But it is very doubtful whether circularity of reasoning can be equated, as such, to rupture and thereby to a revolution or coup d'état and the exercise of constituent power. Rather, it appears that a certain circularity of reasoning is inherent in every decision under law.
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Every such decision requires "eine ständige Wechselwirkung, ein Hin-und Herwandern des Blicks" 51 (a constant interplay, a repeated change of the perspective) between the legal norm under which a set of facts is to be subsumed and the latter. This "Hin-und Herwandern des Blicks," which is recognised in German Methodenlehre, 52 insists that, to a certain extent, the legal norm on which a decision is based is only created during the making of that decision. Therefore, circularity of reasoning in a court decision cannot, without more, indicate a rupture and thereby the exercise of constituent power by that court.
Concerning van Gend en Loos I am not convinced that the circularity involved in that decision goes beyond what is inevitable in legal decisions. That the EEC Treaty, and the common market, were of direct concern not only to the Member States but also to their citizens was clearly shown, already at the time of the ECJ's decision, by the institution of the regulation (now in Art. 288 (2) TFEU) which was, and is, directly applicable in all the Member States, and by the preliminary ruling procedure (now in Art. 267 TFEU) quoted by the Court in van Gend en Loos, and therefore was at the very least well arguable on the basis of the original EEC Treaty. So the argument that that Treaty was nothing but "an agreement which merely creates mutual obligations between contracting States," as Lindahl renders the "'acquired' reading," 53 was really no more compelling than the opposite position taken up by the ECJ in van Gend en Loos. To underpin Lindahl's argument requires a circularity equivalent to that used by the ECJ. 49 Lindahl, supra note 11, at 493. RECHT 79-103 (1993) . G e r m a n L a w J o u r n a l To sum up, in all cases discussed it is perfectly clear that the Grundnorm, understood as not an actual but a presupposed norm, was not changed. After Lüth in Germany, after 1980 in France, after Van Gend en Loos as well as Pupino in the EEC/EU it was perfectly clear that the identities of the respective constitutions, as opposed to their contents, were still the same. The respective Grundnormen still ordered to obey, respectively, the German Basic Law-the constitution of 1949-the 2. On the face of it, Costa v. E.N.E.L. cannot be a revolution in the Kelsenian sense as that decision has been issued in the manner prescribed by the pre-existing constitution (the EEC Treaty), i.e. by judicial decisions. However, such an argument would overlook the deeper reasons of Kelsen's argument, i.e. that there is an alternative source for the authority of courts to decide cases contrary to substantive law. 55 But those reasons have their limit: There cannot be an alternative source authorising the courts to presuppose a new Grundnorm as a constitution providing for such an authorisation would necessarily abandon itself. Indeed, only "when a competent power acts within the limits of its conferring rules, explicates its own tasks within the range of the rules of the game, without asserting a new, previously un-conferred power for the future, this would be unlikely to be characterised as a coup." 56 The ECJ in Costa v. E.N.E.L., as we shall see, explicated its task outside the range of the rules of the game and asserted new, previously un-conferred powers for the future.
Indeed, in contrast to van Gend en Loos, Costa v. E.N.E.L., it is submitted, did presuppose a new Grundnorm. Still, the revolution in Costa v. E.N.E.L. does not lie in the ECJ's finding of the supremacy of EEC law over Member State law as such no more than it lay, one year before, in the finding of direct effect of EEC Treaty provisions in Van Gend en Loos. Both aspects, evidently, dramatically changed the content of the EEC "constitution"-the EEC Treaty-compared with possible contrary decisions, and thereby qualified as coups d'état within the meaning of Stone Sweet but they did not change the identity of that Treaty. The 54 Stone Sweet, supra note 3, at 917. 55 See supra notes 37-38 and accompanying text. 56 Palombella, supra note 4, at 941 (emphasis added).
revolution rather lay in the fact that in Costa v. E.N.E.L. the ECJ, deviating from its Van Gend en Loos judgment of just one year before, did not see the Community legal system any longer as a new system of public international law but rather the EEC Treaty as an independent source of law. 57 With that decision, the ECJ effectively disrupted, from its point of view, the link connecting the origin of the Community system to the pre-existing Member State systems thereby providing for the rupture which characterises a revolution. 58 By claiming autonomy for the Community legal system the ECJ also claimed that the EEC Treaty had to be obeyed not according to the ancient international law maxim of pacta sunt servanda but in its own right. This stance could only be justified, according to Kelsenian theory, by the presupposition of a corresponding Grundnorm. By categorically claiming autonomy for the Community legal system, the ECJ has put that system on a revolutionary basis. As any revolution, it is, at the same time, illegal from the point of view of the system or systems overthrown by the revolution, a fact of life to be accepted from the point of view of an external observer and the basis of a new legal system from the proper point of view of the revolution.
59
Costa v. E.N.E.L. can be compared to a rather exotic and somewhat paradoxical decision which, to my mind, is the very embodiment of a juridical revolution. The case of The Republic of Fiji v. Chandrika Prasad 60 is paradoxical because the Fiji Court of Appeal there proceeds to a juridical revolution in order to deny a factual military revolution which had declared the pre-revolutionary Fiji constitution to be abrogated and to uphold, or reinstate, the pre-revolutionary status quo ante. 61 The Court of Appeal of Fiji was called upon to decide, in a civil case, the preliminary question whether the pre-revolutionary Fiji constitution was still the highest law of the land. For the Court of Appeal, the decisive point was whether the military revolution had been effective. To answer that question, the court applied a very demanding set of rules on effectivity. As the revolutionary government could not satisfy the Court of Appeal that its revolution had been effective, the court concluded that the old Fiji constitution was still in force.
The Court of Appeal, while underlining that its judges were sitting as judges of a Fiji court, called its jurisdiction supra-constitutional but declined to discuss the theoretical basis for exercising it. This indication must mean that the Court of Appeal's competence was based 57 Cf. Lindahl, supra note 11, at 493 n.5. 58 See sources cited supra note 11. 59 Cf. Stone Sweet, supra note 5, at 949. 455-57 (2002) . G e r m a n L a w J o u r n a l on a law of Fiji which, as supra-constitutional law, must have been judge-made. The same applies to the substantive law it applied, i.e. the set of rules on effectivity. To apply such a law which it had created as it were ex nihilo and therefore revolutionarily, and to expect it to be obeyed by, among others, the revolutionary rulers, as indeed it was, the Court of Appeal clearly had to presuppose a corresponding Grundnorm. Like the ECJ in Costa v. E.N.E.L., by referring to its "supra-constitutional jurisdiction," it explicated its task outside the range of the rules of the game.
3. The cases we have discussed put into evidence what I have claimed above: That Grenzorgane can leave the path of juridical orthodoxy in two very different ways. The more radical one is the revolution. A juridical revolution, being a revolution by a body set up under the pre-revolutionary constitution and therefore normally bound to follow that constitution, is characterised by the court stepping outside those bonds and outside the legal system defined by the pre-revolutionary Grundnorm. Still, such a revolution, as any revolution in the legal sense only, may be virtually invisible, i.e. does not necessarily lead to results different from those reached under the pre-revolutionary constitution. It is, to use a biological metaphor, a change in the genotype rather than in the phenotype of a legal system. The more obvious way for a court to deviate from substantive law is, by definition, the coup d'état-a visible, fundamental transformation of the legal system that changes its phenotype rather than in its genotype. 62 However, this did not prevent the Member State courts from accepting these features of the EEC (now: EU) law by basing them, in their application to the respective Member State, exactly on a command by the latter's constitution. 63 In contrast, the revolution-the ECJ's insistence on the autonomy of the Community legal order-had no immediate effect and is even today not consummated, i.e. not accepted by at least some of the Member States and their constitutional courts. Indeed, here the revolutionary and the pre-revolutionary systems coexist, as it were. They are applied by different courts which are not hierarchically connected, i.e. which are both Grenzorgane. As long as those courts try to avoid differences between their respective jurisprudence, there is no need for a showdown between those systems. 
III. Stone Sweet's Second and Third Answers
1. The enquiry into Stone Sweet's first answer was in terms of the correctness of his presuppositions. The enquiry into his two remaining answers is of a completely different nature. It is the enquiry into whether it can be said that the respective courts, by handing down the decisions Stone Sweet considers as juridical coups d'état, acted somewhat improperly by deciding as they did, because they deviated thereby from the will of the founders or the best opinion of the state of the law and at the same time arrogated additional power to themselves.
Let us deal with Stone Sweet's second answer first. The two points he made in this proposition-that the constitutional law produced by the transformation would have been rejected by the founders and that the outcome alters fundamentally how the legal system operates in ways unintended by the founders-can be treated, for present purposes, (largely) together. While they deal respectively with the substantive and the procedural law of the constitution, their reliance on the founders' original intent is the same.
65 Stone Sweet's originalist approach is not self-evident in Europe where the concept of the founders as secular saints generally does not ring true. 66 On the one hand, it clearly is not adequate in that type of system that is prevalent in Europe where a constitution can be understood as a "living instrument" 67 and in which the FCC, considering the case law of the ECJ, can say that Rechtsfortbildung (in the FCC's translation, further development of the law sc. by the courts) was always part of jurisprudence in Europe. 68 On the other hand, the historical interpretation which, within Europe, comes closest to the originalist approach is seen, traditionally, as only one of several different methods of interpretation which are to be applied concomitantly. Also, the historical interpretation generally asks less for the ideas of the "founders" which are seen as only the draughtsmen of the future constitution (although the travaux préparatoires certainly play a role in interpretation) but for the ideas of the legislator, i.e. in the case of a historically first constitution, the constituent power. 69 In a democratic society, this is normally the people. 68 See, e.g., BVerfG, July 6, 2010, docket number 2 BvR 2661/06 (Ger.), available at JURIS. 69 On the doubts connected with the concept of legislative intent, see, for example, Daniel Greenberg, The Nature of Legislative Intention and Its Implications for Legislative Drafting, 27 STATUTE L. REV. 15 (2006) . G e r m a n L a w J o u r n a l idea of what the French people's intention was when enacting that constitution. La volonté générale is always an abstraction and notoriously difficult to ascertain in a concrete case.
But even the will of the "founders" is not so easily ascertained. While it may be true that they had a certain idea of what the substantive law of the constitution was supposed to be, it is also true that the "founders" of the Fifth Republic provided for the institution of a Conseil constitutionnel which even then had certain traits of a constitutional court. More than 150 years after John Marshall's decision in Marbury v Madison, 70 any diligent drafter of a constitution must have known that the institution of such a court held the strong possibility that it might issue rather unexpected decisions. Therefore, the drafters that instituted the CC must be taken to have accepted whatever decisions the latter might reach.
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Stone Sweet's third answer, i.e. to look at the constitution as it has developed at the time of the candidate coup takes up the above criticism. The problem with it, from what must be supposed to be Stone Sweet's point of view, is that under it, at least two of his three examples of juridical coups d'état cease to be such coups. Although it is rather doubtful whether this address has, as the speaker used to claim, decisively influenced the ECJ, it doubtlessly shows that the latter's decision was no bolt from the blue. every deviation by a constitutional court from "the best opinion," if it involves structural elements, constitutes a coup d'état. 76 Finally, the requirement that a juridical coup d'état presupposes a fundamental change in the way the legal system operates involves a certain sleight of hand. The decisions discussed have altered the way those systems operate less in contrast to the ultimately unknowable intentions of the respective constituent powers nor, as just discussed, in contrast to the legal situation immediately before their issuance then in contrast to fictitious different decisions. In other words, they have altered that way less in relation to the past which in some cases had already anticipated them to a certain degree at least 77 but in relation to an alternative future. They therefore are best seen as directional decisions, as sudden jumps forward in the otherwise slow and placid development of legal systems of which they "change," i.e., determine the way in which those systems will operate henceforth. That perspective tallies Stone Sweet's interest in coups d'état as "critical junctures."
78 But it makes it urgent to try and find whether there is a distinction between such coups and other (seminal) decisions.
2. Sadurski in his comment on Stone Sweet's paper correctly underlines that an analysis of the question in terms of coups d'état can add something new to the "ongoing discourse on the grounds and legitimacy of judicial review" only if Stone Sweet's distinction between "exercises of judicial creativity . . . which apply fundamentally to the substance, and those which are structural . . . and in particular enhance the position of courts" is plausible. 79 As he and other commentators have remarked, it is not. On the one hand, the distinction between a juridical coup d'état and a merely interpretative decision is one of degree, 80 and such coups are "all over the place." 81 This indicates that there are no clearly defined or definable attributes by which to distinguish a juridical coup d'état from any other court decision. On the other hand, "any novel decision on substance (implying . . . a secondorder decision about the court's competence) is at the same time a structural decision." 82 Neither can there be a good reason for a supreme or constitutional court to refrain from an interpretation it deems correct just because that interpretation happens to add to its 76 For a wholly different yardstick on the somewhat similar question of whether the European Court of Justice is acting ultra vires, see BVerfG, July 6, 2010, docket number 2 BvR 2661/06 (Ger.), available at JURIS ("[T]he Court of Justice has a right to tolerance of error."). 77 See supra notes 75-78 and accompanying text. 78 Stone Sweet, supra note 3, at 927. 79 Sadurski, supra note 4, at 937. 80 Walker, supra note 1, at 93132; Sadurski, supra note 4, at 939; Cossias, supra note 2, at 1569. 81 Sadurski, supra note 4, at 935; Cossias, supra note2, at 1569. 82 Id. at 938. powers (and generally by the same token to its workload). Marbury v. Madison is a good example. In this long and well-reasoned judgment, John Marshall never comes around to discuss the questions whether his judgment enhances the powers of the court, and if so, whether this should have any bearing on his decision. The answer to the first question, it is submitted, is obviously affirmative whereas the answer to the second question must be negative. To hold otherwise would mean to invent a presumption against the admissibility of any interpretation enhancing the courts' powers.
3. According to Stone Sweet, if the statement "constitutions that confer upon a court the power of constitutional review impose no meaningful substantive constraints on the exercise of that court's review authority" 83 were true, the null proposition according to which a juridical coup d'état is a theoretical impossibility would be valid. On the one hand, it is not quite clear to me what Stone Sweet means by "theoretical impossibility" of a juridical coup d'état. As we have seen, both juridical revolutions and decisions that, by deviating from substantive law, amount to a fundamental transformation of the legal system itself are possible. The fact that at least two of Stone Sweet's three examples of juridical coups d'état do follow a possible interpretation of substantive law of course does not exclude the theoretical possibility of decisions which do not so follow. On the other hand, Stone Sweet appears to see it as a necessary consequence of the null proposition that it "make[s] no sense to ask if the court ever decided a case wrongly, as a matter of substantive law," 84 which, according to him, would mean the end of Continental legal science. This claim is easily refuted if one accepts Merkl's and Kelsen's theory that while courts can decide against substantive law, they still ought to follow it; 85 substantive constraints exist even if they are not legally enforceable against Grenzorgane. For legal science that means that while it should accept a court's decision as lawful irrespective of its contents, there is no reason whatsoever not to discuss vigorously whether the court ought to have decided otherwise. Indeed, that is exactly what is going on quite naturally all the time. 86 Seen ex post facto, Stone Sweet appears to agree: "The juridical coup d'état can be institutionalized . . . with transformative effects on law and politics," and "mainstream doctrine, at least, is likely to follow, at least eventually."
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A thought experiment may further show, in contrast to what Stone Sweet appears to claim, 88 that a vigorous discussion of a court decision is not necessarily an indication of a 83 Stone Sweet, supra note 5, at 948. 84 
Id.
85 See supra notes 39-42 and accompanying text.
86 This is also the answer to Stone Sweet's question why European doctrinal authorities spend a great deal of time asking whether important decisions have been decided correctly. See Stone Sweet, supra note 5, at 948. 87 Stone Sweet, supra note 3, at 917. 88 Id. at 917, 927; Stone Sweet, supra note 5, at 951.
juridical coup d'état. If we suppose, as Stone Sweet does, 89 that the courts, instead of engaging in what Stone Sweet considers a coup d'état, had taken the opposite decisions, those fictitious decisions, by definition, could not qualify as juridical coups d'état. But it is not difficult to imagine very similar, or even the very same, doctrinal discussions raging in case the respective courts had decided in opposite ways: Has private law indeed priority over the German constitution? Is there indeed no protection of human rights against the legislator in France? What could have become of the (fictitiously) rather anaemic EEC if the ECJ had accepted (or decreed) the direct effect of EEC Treaty provisions and the superiority of that Treaty over domestic law? It is a curious and, it is submitted, misguided approach to see a vigorous ongoing academic discussion of a seminal decision as proof, or at least as an indication, that the latter constitutes a juridical coup d'état.
C. The Question of Authority
Of special interest to Stone Sweet is the question of the constitutional courts' authority. It is less the question of their authority to perform a juridical coup d'état 90 than the question of their authority to ensure that their decisions be respected in first line by other courts. Indeed, he claims that in each of his three cases the respective courts "radically expanded the scope of [their] own authority . . . while generating a set of fundamental authority conflicts."
91 It is this "while" which requires discussion.
Descriptively, Stone Sweet finds that in his three examples, which can be treated, up to a point, in parallel, the Grenzorgane largely lack such authority because they have no definite position in the judicial hierarchy (with the possible exception of the FCC
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). That finding should be uncontroversial with the important proviso, however, that it does not apply to the case actually decided by the Grenzorgan (if any). Decisions in those cases generally have the full authority of res judicata, if necessary backed up by another Grenzorgan 93 or a court within the hierarchy. Translated into the terminology of the present contribution, this lack of authority simply indicates that there is in the respective legal systems not just one Grenzorgan but a plurality of them which are not subjected to legal control and therefore cannot be constrained, by legal means, to follow the coup d'état. One may doubt the wisdom of such a constitutional arrangement 94 but it has prima facie nothing to do with 89 Stone Sweet, supra note 5, at 952 n.6. the question of the authority to see a juridical coup d'état respected. Rather, it applies to all decisions, without exception, of a Grenzorgan in a system which encompasses also other Grenzorgane. It therefore is disputable that the juridical coup d'état and the constitutional courts' lack of authority to see it respected are intimately connected. Insofar however as the coup d'état created a wider jurisdiction for the Grenzorgane, it may have caused their lack of authority to become more visible 95 and thereby arguably may have demonstrated that these consequences had not been contemplated by the "founders." The important point here is that it is not the juridical coup d'état that creates authority questions. 96 Here the parallelism between the three cases discussed by Stone Sweet ends. In the case of the FCC whose lack of authority is the least pronounced-if it exists at all-one could even claim, turning Stone Sweet's argument on its head, that the undisputed 97 possibility of a constitutional complaint against decisions of all other courts including civil ones shows that the "founders" envisaged a development like Lüth. 98 In the case of the CC, it was less the juridical coup d'état, i.e., the arrogation of the power to gauge projects of law against fundamental rights that made the CC's lack of authority clearly visible. Indeed, the CC always had, and still has, the undisputed authority to prevent a project of a law from being promulgated, irrespective of the grounds on which it bases its decision. Rather, it was its effort to avoid, by issuing binding interpretations of such a project, 99 an excessive control of the legislature. Therefore, insofar as it can be said that an expansion of the scope of authority of the CC made its lack of authority more visible, that expansion was less the submission of legislative acts to a control as to their compatibility with the human rights of the preamble of the 1946 constitution than the development of the concept of binding interpretations. As the other high courts of France, the Court of Cassation and the Council of State, are Grenzorgane themselves, they cannot be compelled to accept these supposedly binding interpretations. The CC's authority here can only be persuasive. Finally, the lack of authority of the ECJ is intimately connected with the whole structure of the EU and its court system. Indeed, quite independently of the ECJ's juridical coup d'état, it was and is politically intended by the Member States to deny the ECJ the possibility to review domestic decisions. 100 This fact makes the day-to-day ignoring of ECJ requirements as to how domestic courts should proceed to solve cases under EU law possible.
101 That said, the results of the ECJ's coups d'état, i.e., direct effect of some Treaty provisions and supremacy of EU law appear to be accepted, grosso modo, by the Member State courts. Indeed, under the aspect of the ECJ's authority there appears today to be no difference between, say, the direct effect of regulations, expressly provided for since 1957 in what is now Art. 288 (2) TFEU and therefore undisputed, and the direct effect of other instruments of EU law which have been variously seen as the result of juridical coups d'état by the ECJ. In telling contrast, the ECJ's attempt at a true juridical revolution in Costa v. E.N.E.L. is still resisted as a matter of principle by at least some of the Member States' courts.
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It follows that the authority of constitutional courts, or the lack of it, to enforce respect for their coups d'état, while of interest descriptively, is not causally connected to the coups d'état themselves. Rather, it is a consequence of the respective constitutional arrangements of a system. Even where the authority is clearly lacking, like in the EU, obedience to the results of the coup is not uniformly denied. In other case, like in France, a coup d'état may be apt to bring a lack of authority to the fore.
D. Juridical Coup d'État and Constituent Power
In his enquiry into "constituent power now," Corrias accepts the definition of the juridical coup d'état according to Stone Sweet's first answer-a juridical coup d'état changes the normative foundations of a legal system-basically as a given.
103 Especially, he never questions whether that definition can serve as an appropriate basis for a theory of constituent power. As I shall try to demonstrate, it patently cannot. 103 Corrias, supra note 2, at 1554-57. 104 Corrias refers to Emannuel-Joseph Sieyès's WHAT IS THE THIRD ESTATE ? (1963). Corrias, supra note 2, at 1558. the text." 112 For him, therefore, the juridical coup is of a paradoxical nature. I am not convinced. Such a coup seems paradoxical only if it is misconstrued as a revolutionary act. When one realises that the juridical coup d'état is nothing but an (arguably) substantively wrong, but nevertheless valid, decision authorised by the extant constitution 113 and on a different reading simply a novel interpretation of the latter, there is nothing whatsoever paradoxical in such a decision. Rather, the courts simply do what they always do: They construe, sometimes perhaps in a misguided way, the law in force, i.e. in the cases considered, the constitution.
Corrias compounds what I see as his error by equating the paradox he perceives in juridical coups d'état with a similar paradox he perceives in political revolutions. The revolutionary authority, he claims, has to link up, "one way or another . . . with what was already authoritative. The birth of a new legal order cannot be justified without referring (to a minimal degree) to the authorities overthrown." 114 Now, without the caveat "to a minimal degree" that claim would be paradoxical indeed. But this caveat simply means, if I understand Corrias, that the place where the revolutionary constitution is to apply, i.e. the territory and the people of the revolutionary State will be the same as those of the prerevolutionary State. While this claim probably is correct in most cases, it is categorically different from the courts' claim in juridical coups d'état that they simply apply the pre-coup constitution.
It is instructive to look instead at those court cases which intended a real juridical revolution in the legal sense. Here, the supposed paradox is no more. The Fiji Court of Appeal does not claim to decide on the basis of any Fiji constitution. It expressly states that its jurisdiction is supra-constitutional. 115 Similarly, the ECJ, in Costa v. E.N.E.L., simply states that the EEC Treaty is an independent source of law, thereby referring to unnamed circumstances from without which, lying beyond the order constituted by that source, caused it to be. 116 This absence of the paradox is easily explained: A court that claims, juridical supremacy over constitutional development" 121 indeed materialises. But, as such interpretations or revisions do not touch the genotype of the constitution, the only thing they tell us about the relationship between constituent and constituted powers is that constitutions may develop in ways not foreseen by the constituent power and that this may be due to acts of constituted powers.
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The second answer concerns the juridical revolution. Such a revolution, or its possibility, tells us nothing at all about the relationship between constituent and constituted powers except that sometimes a constituted power may make itself into a constituent power. Indeed, in engaging in a revolution, the court necessarily abandons its role as a constituted power under the pre-revolutionary constitution and recreates itself as a constituent power. It abandons the Grundnorm binding it to the pre-revolutionary constitution in favor of a Grundnorm ordering obedience to a revolutionary, court-made or court-defined constitution-in my two examples, the Court of Appeal of Fiji's supra-constitution and the ECJ's autonomous EEC Treaty. Therefore, while the image of the court's grasping a new authority is indeed indicative of a rupture with the extant constitution and thereby of a juridical revolution, that grasping does precisely not coincide with the court's being grasped by the pre-revolutionary system. 123 Rather, by engaging in a revolution, the court leaves its role under the pre-revolutionary constitution. As stated above, the achievement of such a revolution depends on the attitude of other actors. If there are other Grenzorgane, they may simply ignore the revolution, making it, at most, into a limping revolution. This is basically what appears to happen between the ECJ and the FCC concerning the revolution in Costa v. E.N.E.L.. If there are no other Grenzorgane, a revolution by what used to be a Grenzorgan under the pre-revolutionary constitution can only be reversed by a (counter-)revolution, presumably by another constituent power, for instance the military (here again a constituted power would make itself into a constituent one) 124 or the people. Sieyès' normative conception under which it is the people who ought to act as constituent power however does not enter into this legal equation at all.
4.
Of course Kelsen's is only one theory; it can be said that under another theory a coup d'état as defined by Stone Sweet and developed by Corrias is indeed the act of a constituent power. Because of his many references to Kelsen's theory, I doubt that this is the position of Stone Sweet himself. But it appears to be the position of Corrias who, perhaps surprisingly in a professor of legal philosophy, seems largely to ignore those 121 references. 125 The question thus arises whether the model of Stone Sweet and Corrias, liberated from its connection to Kelsen's theory, allows us better to understand what is going on. This question need not concern Stone Sweet whose interest appears to be mostly in the further developments engendered by coups which of course can stand as a description of a specific type of judicial decisions. But it must concern very much Corrias whose interest is exactly in the theoretical importance of the coup d'état.
So where does Corrias's theory lead us? It assumes that a juridical coup d'état is an exercise of constituent power. As Corrias accepts that such coups are all over the place, 126 so, apparently, must be constituent power. The other side of the coin is that under that theory, the courts' constituted, i.e. constitutional, power cannot include the power to issue a decision that can be characterised as a coup, i.e. a decision which deviates from the hitherto established meaning (if any) of substantive law either by design or error. On the one hand, that is a step back behind Merkl and Kelsen to a theory that considers every decision which is not concordant with substantive law (however defined) as revolutionary and therefore as illegal and presumably as void under the pre-revolutionary constitution. 127 On the other hand, when every innovative decision of a court involves a paradox and becomes a revolution 128 (and here, finally, the elephant in the room must be acknowledged: Who is to decide authoritatively whether a decision is innovative if there is no higher court, and what happens if no authoritative decision is possible?), the legal system itself is degraded to a sequence of revolutions. If one adds that according to Corrias such innovative decisions are not necessarily normatively wrong, 129 exactly because of the insistence that only a decision in accordance with substantive law is permissible under the constitution the law as guiding principle for court decisions loses every contour. Such a theory of law can only be called chaotic. 130 Such a theory also blurs important differences. Under it every major court decision can be seen as a revolution-because which major decision is not controversial or disputed between different interests? But it appears not constructive to lump together quite regular events like innovative court decisions, which according to all evidence do not change the foundations of a legal system but are incorporated by it, with extraordinary events like a military coup abrogating the old constitution, a referendum accepting a new constitution by popular vote or, yes, a court decision expressly breaking with a former Grundnorm and thereby creating a new legal system. To my mind it is preferable by far to stick to the traditional view, not even contemplated by Corrias, according to which courts are obliged legally or, in the case of Grenzorganen, at least morally to follow the substantive law but the constitution envisages that courts may fail in their duty and still accepts such less than perfect decisions as valid-and without more, the elephant has left the room. Indeed, as reported above, 131 that is the yardstick the FCC applies to decisions of the ECJ, and also the yardstick commonly applied by legal science when discussing court decisions.
E. Conclusion
For a good part, what I have just said has anticipated this conclusion. That part of Stone Sweet's paper which I have discussed-his analysis of the coup d'état under the aspect of the transformation of the normative foundations of a legal system-does not stand up to closer scrutiny. Rather, a coup d'état as defined by Stone Sweet is just one category of arguably substantively wrong but otherwise regular court decisions which, though under some aspects special, should not be equated with a revolution. This is so under the theory that he himself has chosen, i.e. Kelsen's but also independent of it. This conclusion leaves untouched Stone Sweet's description of the coup d'état as a category of judicial decisions with certain common traits which may provoke certain common consequences. His project to discuss those consequences for the legal systems concerned therefore stands. In contrast, Corrias's enterprise to redefine "constituent power now" on the basis of Stone Sweet's analysis of the coup d'état is doomed to failure as it relies exactly on those aspects of that analysis which cannot stand. While Sieyès' primarily normative approach to the question of the revolutionary subject has no proper place in a legal analysis, his separation theory holds good also there: The originary constituent power is categorically different from the constituted powers. The latter certainly can transform themselves revolutionarily into originary constituent powers but rarely do. To stress the interconnectedness of constituent and constituted powers and their imminent coincidence in the way Corrias does can be characterised as a chaos theory of law which also quite simply fails to describe what is going on in the courts and in doctrinal analysis.
